rorULAR SOVEREIGNTY IN THE TIDriUlTOlURS. 



REJOINDER OF JUDGE DOUGLAS TO JUDGE BLACK. 



The \A^asliinf!:ion " Constitution," the central orffaii of mv assailants, contains 
the Attorney General's rejoinder, lie has lost his temper witiiont sniilicient 
cansc. Ti' tho lawyers throa,c;hoiit the country are all langhing" at him tor 
,Q,'ravely asserting a series of legal propositions, every one of wliich has been 
decided against him by the Supreme Court of the United States, he should 
remember that it was his own oflicious conduct that brouglit him into this 
unenviable position. The controversy was of his own seeking. I have never 
commenced or jn'ovokcd a political controversy with any Democrat; and my 
invariable ruh) is to leave all (luestions of law to thn jndicial tribunals. 

If tho Attorney General did not know what the law was he should not 
liave attempted a display of learning which he did not possess. If, on the 
contrary, he did know that the Supreme Court of the United States, and 
nearly all the State courts, and all foreign tribuiials Inive decided the hiw to 
ho pr eel .-ichj the reverse of wl'.at he stated it to be, Ijc should congratulate him- 
self and feel grateful for his escajie with so lenient a punislnnent. Here is 
a specimen of the recklessness witii which a man sometinies speaks when 
he aUows his wounded pride and tlic violence of his passions to stifle the 
jtromptings of his conscience. Speaking of my reply, Judge Black says: 

"There is scarcely a Bcntence in this whole pamphlet which does not either pronounce 
lui error or else mangle a trutli. ' ' 

This is a medium sample of the style and chanicter of the Attorney Gene- 
ral's rejoinder. Three newspaper columns of disrepuiable imputations and 
e(piivocal disclaimers, nearly every alternate sentence pregnan't with olVensive 
iimuendoes, and succeeded with apologetic assurances that lu! did. not wish 
to be understood as saying that the truth had been inicrdionally mangled or- 
the law knowingly misstated. Judge Black seems to be under tlie impression, 
that it is as much a matter of course for an honest man to mangle the truth 
as for himself to blunder in the law every time he opens Ids mouth, and that 
ignorance of both hict and law is suflicient excuse for propounding error and 
mangling truth. He should remember that neither pompous pretension tO' 
great learning in the law beyond what is written in the books, nor the pos- 
session ol" a high oliice, no matter how worthily or unworthily filled, can 
justify any gentleman in thrusting him.sclf olliciously into a controversy with 
which he has no connexion, ollicially or per.sonally, and, without ])rovocation, 
ilealing in whoh>sale charges and olfensivo i)uiuendoes, without any speci- 
lieation of llic aUegcd facts, or proof to sustain liis unfounded imputations. 
Had he known nio well enough to appreciate tlio impulses oi" my la^art ho 
would have known that, if he could have pointed out and established any 
one error of I'act or law in my reply, 1 would have ft^lt more pride and j)leasuro 
in making a prompt correction than in persevering in the wrong when con- 
vinc(!d of my error. 

When 1 deemed it niy duty, in sclf-deiem;e, at Wooster, to dene-iince his 
niisre[)r(!sentations of my position, 1 accom])anied the dennriciation with dis- 
tinct speciiications and proof to sustain theiri sn satisfactory and conclusive 
that, although he has since replied twice, in his appendix and rejoinder, he 
has nut vojitured to deny any one fact, or (piestion a!iy one specification, 
nor at tempted to relieve himself IVom the [tiiblic ccniviction of having assailed 
wiihout ju'ovocation, and traduced without jiistilication, a man who had, 
done liim no other injury than to iind nothing in his previous career particu- 
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larly wortliy of c'cnsuro or applause. Witliout fiu-thor notice of tliese petty 
personal inaitei'><, which injure tho.se only who indulge in them, let us see 
luiw the main poinis h\ controversy noAV stand. 

In vny rep'ly to Judge IViaek 1 produced and quoted the decisions of the 
Suprc.'tui^ Court (•(' the I'nited Slates, in which the Ibllowing jiropositions 
wer(.' solemnly and aulhoritat ively estal)lished as the law of the land: 

Jst. That ihe stale ol" slaver\' is a mere municipal regulation, Ibunded 
upon and limited lo tlie range of territorial h\ws. 

'id. That the hiws of one Slate or country can have no forcii or eriect in 
anolher wilhoKl con.->erd, express or irn])lied. 

3d. That in t!ie absence of any positive rule upon the subject, aiiirming 
(U' denying or restraining the operation of the foreign hiws or hiws of one 
Stale or country in their application to anotlua', the courts will presume the 
tacit adoption of them by the government of the place wliere they are sought 
to be enforced, uidess lliey are repugnant to its policy or prejudiciai to Its 
interests. 

The 7\ttorney General neither admits nor denies the correctness of these 
])rc)positions, noi- does he either admit or deny that the eoiirts have so decided. 
To admit their correctness Avould necessarily involve an abandoiunent of his 
]>osition and a confession that he had been wrong from the beginning. To 
deny them would bring him in direct conllict with the authority of the 
court and ex]iose Inm to an inevital)le conviction by the record. Foi'ced into 
this dihMuraa and impaled between these alternatives, either of which is 
fatal to his reputation as a lawyer, the Attorney General passes iri silence 
by the decisions of the court which I brought to his notice, and reasserts his 
original position with the unanimous opinion of the Supreme Court of- the 
United States, as delivered by Chief Justice Taney, in the case of the Bank 
of Augusta U.S. Earle, which I have quoted in my reply, with a reference to 
volume iiml page, 18th Peters, 519. 

Judge Black asserts that "a right of property, a private relation, c(nidi- 
tion, or alcdus, lawfully existing in one State or country, is not chang(3d by 
the mere rennjval of the }>arties to aiujther country, unless the law of that 
Country be in direct conllict with it;" and that such right '•'depends on the 
law of the place where he came from, and dejxmch on tliat aloncP 

T!ie doctrine of the court is that the law of one S>tate or country ca,n have 
no force or effect in another without its consent or tacit adoption, and that 
its validity dei.iends upon such ''consent or tacit adoption," and zz/xj/'i ///a^ 
alone, and not upon tlie authority of tlu; State or country from which the 
l iarty removed. J lore is a radical, irreconcilal.ile difference of opinion be- 
tween Judge j^)lack and the Supreme C(u.irt of the United States. 

1 br(.iuglit this difference of o|.)inion to the notice of Judge PJack in niy 
reply, a.nd, in view f)f it, connnemled to his consideration, in respectlul terms, 
the Ibllowing worels of wisdom from his own pen : 

"Infunner tiiiie.^ a i|uestio!i of constitutioniil law once deoidod by the Supreme Court 
wiis regarded as stiltletl by all txapl that Utile, hand of ribald k./tdeh xvJto mcd j'triodically at JJo&ton 
(o blafji/tcine the relujion and ].Aot rebcUion agaimt the laws of ihe coxmtry !'' 

.hidge P»lack has not attenij^ted to reconeile his opinion Avith the decision 
of the court. iS'o man in his senses can fail to perceive that if the court is 
right Judge Bilack is inevitably wrong. Although the whole legal contro- 
versy b(d,ween Judge B)lack and niyself turns on this one ])oint, I did not 
eli(.)ose, in my reply, to offset my individual opiniori against his, or to bring 
tlu! two into compiirison. As the ([uestion at issue could only be determined 
by authority, 1 said: 

"(■)f course I exjiress jio opinion of my own, since I nuikc it a rule to acquieBcc iu the 
decisions of the courts upon all legal (luestlons." 



And ag^ain, in conchullng' what I had to say on the legal points at issue, 
I added: 

"III all tliat I ]iave said J. have been content to assume the law to-be as decided by the 
Suprei.'ie Court of the United States, without presuming that my lodi^^idual opinion would 
c.'ithev strengthen or invalidate their decisions." 

If dndg-c .Black couhl reconcile it with his dignity and setisc ut' duty to 
:;ict(!]i the .same assumption, there could ho no contTuversy between him and 
me in regard to the hiw of tlie ease. According to tlie dotitrinc of the court, 
;i white ''man, witli a ncgi'o Avife and mulatto cliildren, under a. marriage 
lav/fu! in JMassachusetts, on removal ijito a Territory, cxndd not maintain 
iluit interesti'ig private relation," under the laws of ]\[assachusetts,_ with- 
out the c'.'U.sent. or tacit adoption of tlie iNliussachusetts law by the territorial 
government. On the contrary, it Judge Black's view of the axiomatic prin- 
•t-iplo of -nnblic law bo correct, this disgusting and demoralizing system of 
;mialgamation jnay be iidroduced and maintained i]i tlie Territories under 
llie fa,w of ^!'assachus(^tts, in dehance of t!ie v/ishcs of the people and in 
iDutempt of all territorial authority, until " they get a constitutional con- 
rontion^ or the mach.inery of a State govennnent iji their hands."' It is true 
that Judge IVmck liiiiits this right to those places wliere there is no law '^'in 
direct co'nJlict with it;" but lie also ,say,s in tiie same pamrihlet that the Ter- 
ritoj'ies "have no attribute or sovereignty about them," and, therefore, are 
hicaiiable of making ajiy law in conflict with this "private relation" which 
is lav.'ful iji ilassacliusctts. 

According to tlic doctrine of the court, a Turk, witli thirteen wives, under 
a marriage lawful in his own country, could not mo\'e into the Territ(.)ries oi: 
the United States with his family aiid nniintain his nuirital rights under the 
laAvs of Turkey without the consent or tacit adoption of the Turkish la\v by 
the territorial govermnent. 

In accordaaice with the Black doctrine, (I use the term for convenience 
and with entire respect,) i^ol^^gamy may be introduced into all the Terri- 
tories, maintiiined under the laws of Turkey, "until the people of the Terri- 
tory get a constitutional convention or the machincn-y of a State govern- 
ment into their hands," with competent authority to make laws in contiict 
with this "private relation." 

According to the doctrine of the court, the peddler \\\{\\ his clocks, the 
liquor dealer Avith his whiskies, the merchant with liis goods, and the master 
with his slaves, on removal to a Territory, caimot hold, protect, or sell their 
property under the laws of the States whence they came, i-espectively, 
without <he conse]it or tacit adoption of those laws by the territorial g(A'- 
crnment. 

According to the lilack doctrine, however, Jiny one perscni, Idack or white, 
IVmn any State of the Union, and from any country upon the ghjbe, jnay 
remc^ve into the Territories of the United States and carry with him the law 
of the State or country whence he came for the protection of any " right of 
property, private r(;lation, condition or status, lawfidly (jxistiiig iji such 
State or country," without the consent and in deliance of the autlairity of 
the territorial government, and maintain the same "until they get a con- 
stitutional convention or the miichinery of a State government into their 
hands." 

This is the distinct issue between Judge Black iind the Suin-eme Court of 
the United States. It is not an issue l)ctweeu the Attoi'iiey General and 
myself, lor in the beginning of the controversy I announced my purpose "to 
assume the law to lie as decided by the court, without presunung that my 
imlividual opinion would cither strengthen or invalidiite their decisions." 

This brings me to consider the third proposition established by the court 
in the cases which I quoted in my reply. 
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Under tlio application of tliis nilo to the TcM'i'itorics, it necessarily follows 
I hat "a rig'lit of property, a private relation, condition, or status, lawfully 
oxistiiig in one Sta-te or country, i« not cliang'cd by the mere removal of the 
parties to a [TorFitory, ) unless the law of tli.'it [Territory] bo in direct cou- 
ilict with it." Ify 'theii, it be true, as asserted by Judge Black, that " it is 
rRi-u'isF.r-v so icith (he datus of a negro carried from one part of the Uniled 
Staler lo another^ — that the niaster's rig-ht to liis slaves, under the State 
whence ho came, is governed by the same rule as the right of the Turk to 
his wiv(^s under the law of his country, and the riglit of a white man to liis 
iiciATo wife under the law of Massachusetts; and, as everv other "rig'ht of 
prop'orty" and "private relation," it iollows of necessity that, in the absence 
of any positive rule upon the subject in the Territory, allirming- or denying 
or restraining tiie operation of these several laws which tlie immigrants 
have bi-ought into the Territory v/ith them, the judicial tribunals will p7\> 
^umc the tacit adoption <f them by the lerriiorial govejiimcnt, unless t'hey are 
repugiuint to its policy or prejudicial to its interests. But still it must be 
remembered that, wlien thus adopted Ly tlie territorial g-overnment," ac- 
cording to the presumpti(>n of the court, tJieir validity in that Territory depends 
■upon )<v.ch adoption, and upon that alone, and not upon the authority or 
sovereignty of the Staie or country where they originated. Heroin consists 
the palpable, fundamental error of Judge iilack, which I pointed out to him 
in my repl}^ and established it beyond incredulity or cavil by the decision 
of the Supreme Court. Is it possible that he could not sec the error when 
pointeil out to him? Or does he not consider the. Supreme Court of the 
United States competent authority to determine the rule of law upon the 
subject? 

If his doctrine bo sound, he cannot escape the conclusion that polygamy, 
and the amalgamation of the hlack and white races ])y nuirriage, and every 
other "].)rivate relation lawfully existing* in any State or country," in or out 
of Christendom, no matter how revolting or debasing, may be introduced into 
the Territories in defiance of all t(!rritovial authority, and maintained there 
under the iaws of the State or country whence the parties came, until the 
people of the Territory "get a constitutional convention or the machinery of 
a State government into their hands." The limitation, and the only one 
which he admits on this right, to wit: that it exists in every country and 
place on earth, ''unless the law of that country be in direct conjlicl with itf is 
annul I(>d and swept away in the Territories by his other position, that "they 
have no attribiito of sovereignty about them," and arc incapable of enacting 
(iny law "indirect conflict with" "a right of property, a private relation, 
condition, or .<?^fl/u8, lawfully existing in another State or country." To show 
tliat there is no possibility of my misunderstanding him or misrepresenting 
him in this respect, it is only n.ecessary to remind the reader that Judge 
P>lack i!lustrat(,>s his proposition by referingto the fact that marriages lawful 
in tiie country where they occurred are deemed lawful in all others; and that 
children who were h'gitimate where born arc deemed legitimate wherever 
they go; and then adds, that "it is precisely so with the stahu a negro 
carried i'rom one part of the United States to another." He phn he ques- 
tion of slavery in the same categiu-y with marriage and every oti 'private 
relation," and insists that they all depend upon the same rule: . uit what- 
ever nuvy hi) the rights of the one in the Territories, "it is precisely so" in 
respect to the others, and that all of them are alike beyond the reach and 
control of the territorial government, and must remain unchanged under the 
hiws of the State or country wluuice the })arties came \mtil the pcjople of the 
Territories are permitted by Congress to assume the functions of sovereign 
States. Therefore his denial of the right of a, territorial legislature io 
enact a law in direct conlHct with the law of slavery in the State whence the 
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mastcv came with liiw slave involves a like denial of the right of the terri- 
torial leg'ishiture to pass a law iu conflict with the law of marriag'C in Alas- 
saclinsetts or in Turkey, whence the wiiitc man emigrated with iiis black 
wife and mulatto chikiren, or the Turk with his dozen wives and as many 
chikh-cn hy each. The ground npon which lie places his den.ial of the right 
of a territ(n"ial legislature to make laws npon the subject of slavery, mar- 
riage, and every " right of property, private relation, condition, or .s/fl/z/x, hiw- 
fully existing in another State or country," if tenable, precludes the pos- 
si'uiliiy of making laws npon an}^ rightful subject of Icgishition wliatsiniver. 
lie places it upon the ground that to legislate npon these sul)jects invulv(\s 
the exercise of sovereign pow(?r, and assci'ts that tiie Territories " hiave no 
attributes of sovereignt}'' about tliem.'' I have nevor doubted that it did 
require the exercise of sovereign i)ower to legislate upon the subjects 
referred to, or npon any other subject. I went so far in my "reidy'' as to 
(fiiote from the ()))inion of the Supreme Court by Cliief Justice Atarshall, that 
" all legislative ]^owers appertain to sovereignty." Since Judge ]'>lack insists 
that the Territories "have no attribute of sovereignty," and, consequently, 
no legislative powers, no m;in wh.o endorses his position can lt)r an instant 
contend that the territorial legislature can nnike any hiw in conllict with 
polygamy, or the amalgamation of the black and vvhite races l)y marriage, 
er any other "private relation lawfully existing in another State or counti'y " 
whence the parties came to the Territory. Tl)e conclusion, therefv)re, is in- 
evita.ble that, according to the doctrine of Judge Black, and all who agree 
with him, slavery, polygamy, amalgamation of the black and v;hite races by 
marriage, every "right of property, private relation, condition, or .'<la.laj<, law- 
fnll}' existing in another State or country," all stand on the same looting, and 
are governed by the same rules, and may be introduced inb) the Territories 
of the United States in dcliancc of all territorial authority, and maintained 
there under the laws of the State or country whence the parties came, re- 
spectively, "'until the people of the Teri-itories shall get a constitutional 
convention or the machinery of a State government into their h;vnds." 

Ifaving ascertained how he estal)lishes all (.)f tiiese institutitms, rights, 
and private relations in the Territoi"ies, in opposition to the v,-ishes of the 
peo].)le, and beyond the power of the territorial govvermnent tu resti-ain, 
rogidate, or control the same, let us next inquire iiovv and by \\'\\nt means 
lie proposes io 2)rolect the rir/hl^ which he asserts to exist? It is v/(.)rse than, 
uiockery to congratulate a man upon the ])Ossession of a right v/hile you 
<Ieny him all tht remedies whicli are essential to its enjoyment. A. right 
without a remedy is a burden — a useless, worthless thing. J udge fJiack denies, 
in his rejoinder, that he ever mu/ that the people i)f the Territories had a 
right to their i)roperty wilhoiU a renicdn. Hear him: 

"Inovor gaid tliat an immigrant to a 'lerritory had a rip^ht to his property U7//;o«J a 
mnedy ; but I admit that he must lo'ok for his remedy to the taw of Iiis ncsv domicil." 

A. technical denial, with a mental reservation, k/r the ])urpose of making 
the public believe, without exactly saying it, what is not true, is unworthy 
of the Attorney General of the United States. He pi-obably never did say, 
in those precise words, "that an immigrant to a Tei'ritory had a I'iglit to his 
projterty without a remedy," but he has promulgat(!d a doctrine, and bibm-ed 
hard to sustain it, which, if true, leads inevitably to that ])reciso result. Is 
it not so? It will l)e recollected that in Ids Aj^pendix " he indign:inlly 
nipudiates the "absraxl infer(!m;e," which the public had drawn from lii's 
pamphlet, that the courts could or should aiVord any protection to slave 
property in the Territories by the a))i)lication of those Judicial remedies 
which lawfully exist(>d in the States whence the nuister ' removed. I'epu- 
diating the doctrine that Congress sluill or can -intervene for the jirotocliuii 
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of s];^V('^^ <)v any oilier property in the Terriiorles, doiiyiiig' tfiat ilic Toni- 
torirs ]i:ivc any power to log'isliito n})orL llie subject ibr the reason llia;i; 
"they have no attribute of Rovereig'nty about them." and rejecting' the 
"absurd iufereuce'' that any judicial remedies laAvfulI.y existing in another 
Sia{(^ ')); country can be lawfnliy or properly employed ibr the prelection of 
jiiTiperty in the Territories,, wliat possiljle kf.mf.I'Y is tliere, wluit reuiedy can 
tiiei'e be, i'ov the violation of this right of property? If there be a remedy 
it is lO be presu.med that the Attorney Ckuieral oi' the Uiuted States, as tlie 
liighi.'st lavr ofiicer in the goverumeirt, is able to tell us A^hat it is, Avliere it 
is (o h>e Ibund, and how it is to be applied. Having' eu!|)loy(;d two moirths 
(if Ids valuable time, to tlie entire exclusion of less important altliougii 
ol'licia! drdies, in the nrepai'ation of three ])an"}pldets Ibr the purpose of 
('st:d.>lislnug this important "right," and having, niduckiiy, used such, 
arguments and enfVu-ced such rules of law in support of the riglit as pre- 
clude the possibiiity of there being any lawful remedy for the violation of 
such right, I took the lib(U-fy, in in}- "reply," of calling' the attention of th(? 
.Attorney (huieral to the ("act that, if his doctrine Avtis sound, lie had estab- 
lished " A iU(urr wiTUoLT A itF.MKDV." Tu lus rejoinder he denie-, that hh ever 
ynid so! Is this such ;ui answer as tlie public have a right to exjjcct from 
the AttoiTioy tJeneral to an objection nrged in good faith, aisd which, if well 
tak(m, is I'aial to his entire position? ^('an any doctrine be sound whiclt 
establishes a legal right, and, at the sjime time, ].)recludes the possilulity (jF 
a legal remedy Ibr its violation? lie says further;"' 

"if it sliiill ever come to tliat, ^fr. l)ou;.;his may rest assured that a remedy will l)e 
foinul. Ko .u'overnrncnt can j)OP;-il)ly exist which will ulluw the riglit of property to go 
Vinjin/iooteil; much less can it siift'er such a right to he exposed to mifriendly ]eyislii.ti(.)ri " 

I a}!! ask'.'d to h.ave I'aitli in the word of the Attorney G'eneral "that a 
remedy '\vill l-e fou]id !" If ];e is nnable to tell where its remedy is, npon 
Avhom shall Ave rely to lind il ? if the Attorney Oenerai of the l.iuited. 
Slat-'s does not know of any lawful remedy, Avhat aulhority has he for the 
assurance that one v.-iil be h)]md? If he does know, is he not bound, as a- 
patrlotii; citizen and a. high puldic functionary, to tell, when lie sissures ns 
that "no governuKMit can possibly exist which will allow the riu'ht of 
]ii-oper{y lo go nnpi-otocfed ?'' So it seems that tlie very existence (.d' the 
g'o\-crn!i!Cut deiHUuis upon the discoNMuy of a remedy for the jn'otectioii of 
]>r!)j){'i'ty in the territories, vviiich, wt; ;ire told, Cc>ngress cannot furnish, 
w'nich the territorial legishature cannot enact, which the "' axiomatic priii- 
cipUi of luiblif; law" does not sup[)ly, ;nid which the judicial tribunals 
cannot i"i|'i)ly in ]>ursu;'.ncc of any known haw, but which, thanks to tlu.' 
Attornc}' tJcnei'al Ibr \\\v, consoling assuranco, will cei'taijdy be (bund ! It 
is !"air!y ]iossil)le that the polygamist V\Mth liis multiplicif;,' of v/iv(,'S, and the 
amal.u'amat ionist with his hybrid family, and all (,)thers who h(,)hl simihir 
" p,riva(c rclat ions," would be ablo to enjoy und maintain their drtmestic 
rights in tla^ Territoriiss without any "judicial remedies," inasuiucli as thoir 
j-ighis lire sdl ronnded on a r.oi LUthiry ari'(W(jc)nnil., which was enter(.Ml inlo 
by the iVco consent oi' all liu; "parties, and is supj)osed to he cemented and 
consc('r;i!cd l-v mulnal alfecliou. Ihjt it is entiled v dirieront with the ri'-'ht 
t-f a masii.M' to his slave, which is founded upon an i nr.olunlitnj (irramjcini'nl , 
and can only b(j enlbi'ced by municipal law subj(.'cting the will of the slav(^ 
to ihc aiit hority (d" the master, and compelling implicit obedieiuHi to ids 
lawi'id commands, t'or this reason it has Ix.'cn ladil by the Supreme Oourt 
(d' the l,'nit(.'d .states that "tin.! state of slavery is a merc! municipal I'cgula- 
tioii, Ibundcil upon and limited to the raimn* of lerril(jrial laws.'' How, Ihen, 
can shiv(j property l)e protected in th(3 Territories? According to the doc- 
trine of . I iidge IMaidc it is m»t possible to furnish it any legal ])rotection, 
cdtlier by the action of Congress, or l.iy territ(.irial legislation, or by the 
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•upp] lea lion of ''judicial romodics" from otlior States, or in any other mode 
known to any law which the Attorney Oenei'ul lias y(,'t been able to discover, 
notwilhstandin.Li; his assurance that a remedy will be found. 

J>y the doctrine of the Supreme Court, however, as 1 understand it, tlie 
laws of other States and countries nniy prevail and 1)0 enforced in the Ter- 
ritories /.■'// the com-enl of tlie territorial !j;overnment, express or implied; and 
the territ(.)rial legislature imiy pass all laws and provide all remedies neces- 
sary to the full enjoyment and protection of slave i)roperty, and every otho" 
''right of property, in'ivate relation, condition, or dcilus;' as thorcjughly and 
completely as any State legislature. In the organic act of each of our Ter- 
ritories, Congress has recognized the right of the legislature to exercise 
"icgislaiive ))Ower" over ''all rigiitful sul,)j'ects of legislation,'-' as fully and 
complet(;ly as the legislatu!"e of any State can exercise the same powers, 
and subject to no other limitations and restrictions than that imjKised on all 
the States, to wit: that their legislation must be "consistent witli the Cov.- 
stitution of the United States." 

]5ut if it be true, as contended by Judge IMaclc, that the Territories cannot 
legislate upon the subject of slavery, or any other right of property, ps-ivato 
relation, condition, or ,s/c7/ii.s', lawfully existing in another State or country, 
it necessarily results that the territorial legislature cannot adoi)t the laws 
of other States or countries ibr the protection of such rights and institutions, 
and consequently that the courts Ciinnot prcmme the tacit ado])timi of such 
lav»'S by the territorial government in the absence of any pov/cr to adopt 
them. .Here, again, we see that the doctrine of Judge .]>lack, if it does not 
conclusively establish a right without the possibility of a remedy, is cer- 
laiidy ofpiivalent to the AVilmot Proviso in its practical results, so far as 
the institution of slavery is concerned. I demonstrated this })roposition to 
him in my '' re])ly" so conclusively that he did not venture to deny it, mucli 
less attempt to answer the argunumt in his "r(ijoind(M'." 

1 do not deem it necessary to notice in detail the many strange and unau-- 
countal)le misrepresentations in his " rejoinder" of the matters of fact and 
law set forth in niy " reply," to which he Avas professing to respond. One 
or two instances will sullice as speciiufms of the manner in which the Attor- 
ney General is in the habit of disposing of authorities which stand as insu- 
perable obstacles in the path of his argument. In my "reply" ] quoted tin; 
following jtaragraph from Judge Story's (Jonllict of Lsiws to shov\' that he, 
at least, thought the law was jirecisely the reverse of V\diat Judge IViack 
supp(jsed it to l.)e: 

"'J'licrc is a uniformity of opinion among fore'gn jurists ami foreign tribunals iu .uiving 
no c'tl\;ct to the state of slaver)- of a ]nrty, whatever it miy have been in the cuuntvy of 
lii.s birth, or that in which be liad been ])reviously domicileil, vnlcis it is aho ret'or/nized A// 
/-'ic lairs of the coimtrii of hh adi(:il domicil, and where he is found, and it is sought to lii.' vn- 
i\)ree(l. [After citing ViU'ious authorities, Judge l:>tory proceeds:] in 8c<.)tlanil the like 
doctrine has been solemnly adjudged. The tribunals of i^'raiice have adopted the saniu 
rule, ovfu in rtilation to slaves coming from and belonging to their own cjlonies. 'J'his 
is also the midisputed law of England." ' 

New Ibr kludge l^lack's rejily to these jiassages from Ju;lg(! Story: 
" 'f hese passages (will the r(3ad(!i' believe it?) merely show that a slave 
becomes rre(3 when taken to a ctjuntry wivri' slaj-rnj i.< xot toi^huathi) hur!" 
Substituting the words " ]iot /o/(.;rrt/(v/ by law" for the words "unless it \i\ 
also ivcDi/iiizcd by law," .ludge iilack reverses .ludgi," Story's meaning, and 
)md<(js that learni-d jurist det'lare the law to hv. prcciKchj Ihc 7\!m\<e of wliat 
Judge? Story stated it to lie ! " 117// lli.e rcuxh'r ht'licve vV ?" Not content with 
changing tlu? language .and reversing the nu3aning, and citing it, in its 
altered form, as evidence that I had niisiqiplied the (piotation, Hhj Attorney 
rJeiieral has the audacity to exclaim in parenthesis, for tluj i)urpose of giving 
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,aToater cmpiiasia to his alleviation, "will the reader believe it?" Judge 
Rlack' cannot avoid the responsibility which justly attaches to such co^iduct 
by the pretence that slavery was prohibited by law in Scotland, Eng-land, 
and France, tor the reason that the reports of the cases sliow that the laws 
of those countries were i^iUrnf. upon the subject, and that the decisions were 
made upon the distinct g-round tliat there was no law recognizing slavery, 
and 710^ upon the ground that it was prohibited by law. Nor can Judg'e 
Bhick's mode of treating- the quotation which 1 made from the opinion of the 
Supreme Court of the Uinted States in tlic case of Prigg" us. the Common- 
wealth of Pennsylvania, u\)on the direct and precise point in issue, be con- 
sidered scarcc.dy less reprehensible in the eyes of idl honorable rnen. What 
lie snys, and a!! he says, in reg-ard to that decision is as follows: 

"The (niotation from the opinion of the Supreme Court, in Prigg: m. Pennsylvania, ia 
made witli the sume rtisliness and witli no nearer approauli to tlie point. The jniblic will 
doubtless be somewhat surprised by Judge Douglas' unique mode of dealing with btjoks. 
i''or niy.'-elf I am inexpressibly amazed at it. I have no right to suppose that he intended 
to intrult the int(;]]igenee of his readers, or to impose upon their ignorance, by making a 
para'!e of learning and research, which he dul not }>ossess. But how shall we account for 
quotations like those? I am obliged to leave the riddle imread." 

}<\y "mode (if dealing- with book's," by guotvig them trutlifully, ■idihonl 
rhang'mg Ihc language or jJCf'certing the meaning, is "unique" in the estima- 
tion of Judg;e Bhick. He thinks "tiie public will doubtless be somewhat 
snrprisud," and for himself says "I am inexpressibly amazed at it!" 

Tliis conibssion v/iil doubtless explain the reasons of his mode of dealing' 
with books ssnd (juotations. J sincerely wish thatl could conscientiously say 
of him what he has said of me in the following- sentence: 

"I have no right to suppose that he intended to insult the intelligence of his readers, 
or io iuiptsu upon tiieir ignorance, hy making a parade of learning and research, which he 
did not possess." Unluckily for himself, he has not left "the riddle unread." 

.1 will now devote a fevv' words to a more phrasing" and agreeable duty, by 
])resL'nting to tlie ])uijlic some of the l)ono(icial results of this discussion. 
Tiio Attorncv General has been forced, bv the exio-encies of the controvcrsv, 
stop by step and with extreme reluctance, to make several important con- 
fessions, which necessarily involve an abandonment, on the jxii't of his 
L-lients, of various pernicious heresies witli which the country has bcei.\ 
threatened for the last two years. 

V\\\<,\\ TirAX Sl.AVKIlV EXISTS IX TI!H TKIUUTORIKS HY VniTUM OF THF CONSTrrUTION OF 

THE L'XrrEI) STATES. 

From the day that Mr. Buchanan sent to Congress his Lecompton messag-e 
until the day when my article was published in Ifarpers' Magazine i'or Sep- 
tember' last, eveiy .l)em(jcrat has be(.'n branded as a political heretic, pro- 
Kcrii)ed, excommunicated, and outlawed, vv-fio v/onid not acknowledge that 
slaveiy exist.s in tlio Territories by virtue of the Comtitution of the United 
Slate;<. i.'i that aniele, without assailing any one or impug'ning- any man's mo- 
tive.^, I demonstrated l>oyond the pos.sibilily of eavil or dispute by any lair- 
niinded nuin, tliat il' the i)roj)osilif^ji were true, as conteiided by Mr. Buchanan, 
thiit shiverv exists in the 'J\?rritor!es by virtne of the Constitution, tlu^ conclu- 
sion is inevitable and ii'nhsistible, that it is the inqierative dnty of Congress 
to pass all laws iiec(?ssary for its protection; that there is and can be no 
e.xceptiori to [ho I'ule that a i'ig;ht gu;irant(!ed by the Constitution must be 
])rotected by law in all cases where legislation is essential to its enjoyment; 
that all who conscient iousi v believe that slav(}rv exists in th(f Territori(;s bv 
N'irtne of the ('onstit ution, are bound by tluiir consciences and their oaths of 
lidclily to (he (Jonst it at iiui to support a congressional slave code for tla^ Ter- 
ritories; and thill no considerations of })olitical e.xjiediency ciiu relieve an 
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lioncst Tnaii, wlio so believes, from the faithful and prompt performance of 
this imperative duty. ^ 

I also demonstrated, in the same paper, that the Constitution, being nnifona 
throughout tlie United States, is the same in tiie States as in the Territories, 
is the same in Pennsylvania as in Kansas; and, consequently, if slavery 
exists in Kansas by virtue of the Constitutioji of the United States, it must 
of necessity exist in Pennsylvania by virtue of the same instrument; and if 
it be the duty of the federal government to Ibrce the people of the Territo- 
ries to sustain the institution of slavery whether they want it or not, merely 
because it exists there b}^ virtue of the Constilution, it becomes the duty of 
tJie federal goverinnent to do the same thing in all the States for the same 
reason. 

This exposition of the question produced con.st(}rnatioii and dismay in tlic 
camp of my assailants. Their hope was to secure the confidence and favor 
of the South by conceding their right to plant slavery in the Tei'ritories in 
opposition to the Avishes of the people and in defiance of the territorial 
authorities; and, at the same time, satisfy the North by withholding all 
legislative protection and judicial remedies, without which the right becomes 
a naked, useless, worthless thing. My exposure opened their eyes to the 
dangers of their perilous position, and made it obvious, even to their com- 
prehension, that they could no longer successfnily maintain the ground they 
then occupied. Afraid to advance and pursue their doctrines to their logical 
consequences; and ashamed to retreat and return to the impregnable posi- 
tion of popular sovereignty, which tliey had so recently abandoned, they 
hegan to look about for some new expedient to relieve themselves IVom tiie 
awkward dilemma into which they had been driven by one short article in 
Harpers' ^Magazine. Just at this critical moment, however, a suggestion 
was nmdc which it was snpposed would relieve them from the necessity of 
adopting either alternative, and, at the same time, produce the same results 
which tliey had vainly anticipated from their tbrmer plan. It was suggested 
that a very promising yonng lawyer in Georgia, a yortuger brother of the 
S<Hn'etarv of the Treasurv, had emnloved liis IcM'sure time, during the inter- 
valw between his cases in court, in writing a book on slavery, in which ho 
had exploded tlie doctrine that "the state of slavery was a mere numicipal 
regulation, founded upon and limited to the r;inge of territorial laws,'- as 
erroneously decided by the Supreme Court of the United States, and by the 
highest judicial tribunals in Uiost of the States of the Union, and in (h-eat 
Britain ;!,nd upon the contin(;nt;' and in lieu of this iiul-fashion(id docti'ine, 
had demonstrated that the axiomatic princi[)les of ]jul)lic huv Avould enable 
Uio owner of a slave to remove from one country to an.other and carry with 
him iho. law of his forjuer domicil and, under its sanction, hold his slaves in 
Iris new domicil without the conseiit and in deiiance of ihe tiulhority of the 
c(.)unti-y to which he had removed with his slave. " Wliat a ha];py concep- 
tion," as a sul.istitute for the dreaded doctrine of a congressional slave code 
on the one l.iand, and on the other the desert(;d doctrine that "the people of 
a T(^rril()ry, like those of a State, shall decide for themselves whether slavery 
shall or shall not exist within their limits.'' 

Of course, the new theory was instantly adojited and a copy of "Cobb on 
Slavery- imniediately procured, and the duly assigned to .Judge P»lack, as 
the highest law ollicer of the government, to prepar(! an essay illustrativ(; 
of the beauties of the ucw svstem, with authoritv to d(;nv in the boldest 
terms that anybody "on (his side of China" ever thought or sai<l that the 
Constitution of the United States establishes slavery in the Territories or 
aj)ywher(; else. 

Hence we lijid on the second ])age of Judge ]>lack's j)amph!et these emphatic 
words: 
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"TllK CoNSTITrTlOX CKKT.VIXIA' DOES NOT KSTAULlSri SLAVKUY IK TilK TlUlRITORlSS OR. ANV- 

■\viiKur. Ki,.sH. NoiionY in this couxtuy kvku Tiioiif.iir or said so." 

^Tliis conre.ssioii is ainjjlo vo\Yn.rd ibr all the labor that the article in llarpei-'s 
3f;vu*aziiie Cost me, protesting', however, that 1 aui acquainted with no rule 
<if" ('hristiau morality which justilies g'cntlemen in saying that "nobody in 
Ihi.s country ever thought or said so/Mn the face ol' ^iv. Buchanan's Sillinnni 
letter and Lecompton message. This conlession is presumed to have the 
sant'tion of the .l-*resideiit and his cabinet, and thoretbre may be Justly 
reganled as an ol'licial arid authoritative abandonment ot" the pernicious 
heresv with which .the countrv has been irritated lV)r the last two y(;ai's. TU;vr 

Si.AVKllV EXISTS IX TUK TKKlUTOiU KS liV VUITL'K OF TH.H CoXSTrrUTION OF TUF UKrrKU 

Statks. It is true tha.t, for the ])ur])os(j of covering their retreat and con- 
cealir.g their discre].)ancies, they have resorted to an expedient no less absurd, 
but eidirely harmless, because in direct conllict Avith tlie v>'ell establislied 
principh'S of public law, as expounded by all the judicial tribunals in chris- 
lendom. It is, however, but an act of sim])lc justice to Mr. Thomas li. \l. 
Ooltl), whose l>o(jk l)ears marks of great ability and research, ({dtliough in 
direct conliict, on some pt.unts, with the niost eminerd- jurists and tribunals 
in this couidry and .KuroiX',) to say that his hook does not justify tlie "absurd 
iidV'r(.'nces'" drawn from it by Jndg'e j>!ack. 

Aiiotiier ]iolitical heresy, which is in substance, althoug.h not in terms, 
abandoned in Judge l^lack's rejoinder, is — 

"'.rilAT TiU-; TEURITOKIliS lIAVPi NO ATTllIDuTK OF SOVEREKJXTY AHOUT TIIKM." 

It will b(.' recollected that in my Harper article T drew the parallel between 
our Territories and tiie A.mei'ican colonies, and showed that each possesseil 
thn exclusive ])0wer of legislation in respect to their interiial ]>olity; that, 
ticcording to our American theory, in contradistinction to the Ihmjpean. 
tlieory, this right of seli-govei'nment was not derived from the monarch or 
government, but was inlu.'rent in the peoj)le; (ind tlnit under our A.m(;rican 
syste'ni " every distinct ])olitical community loyal to the Constitution and the 
Union is entitled to all tiie rigiits, privileges, and immunities of self-govern- 
meid in respect to th(;ir internal polity, subiect only to the Constitution of 
the bnihM.l States." 

In re])ly, .ludge .lUack argued that this claim involved the possession of 
sovereignty by the i)eo])lo oi' the Tei'ritories; lhat "they have no attribute of 
sovereignty about them;'' that "they are pul)Hc corporations estal)lished by 
Congress t() manage the local affairs of the inhabitants, like the governmchL 
of a city estabbshed by a State Legislature;" that " there is probably no 
city iu Ihe United States whose powers arc not larger than those of a Federal 
Tcri-ilory:'' and. in tact, ;ul(!pting the Tory doctrine of the revolution, that 
all poHtical ijower is derived from the crown or government, and not inherent 
iii ih(! ])eople. 

in my reply i showed that the peo])le of the Territories do pass laws 
for liie proicction of lile, liberty, and property, and, in ])ursuance of those 
laws, do deprive the citizen of life, lil.iei'ty, and property whemn'cr the same 
become rorfiuted by crime; that they exercise the sovereign power oi' taxa- 
tion over all private property within their limits, and divest the title ibr 
noii-pnyuicnt of taxes; that they exercise the sovereign [tower of creating 
coi-poriiUions, municipal, pultlic, and priv;ite; thiit they possess Icgldalloi.'. 
puin'r ov(;r "all rightbil subj(!cts of legislation consistent with the'Consti- 
lutioiKind tlie organic act;" and I quoted the language of Chief Justice 2uar- 
shall, in delivering the unanimous oi)inion of the Supreme Court, that " ali 
le[li.<l(i.livi] 'pouvrs o.}qwrlain to sovercirjnhj." 

iS'ow let us see with what bad grace and worse numner, and yet how 
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CimpJciiiii tlie Aliorney General hacks doicn from his main ptmlion, that t]ic 
Territories *'*']iavo no attribute of sovereignty about thcni:" 

" Every hall'-grown boy in tlic country who lias given tlic usual amount of study to the 
English tongue, or who has occasionally looked into a dictionary, knows that the sove- 
reignty of a government consists in its nncontrollablc right to oxm-cise the highest power. 
J'lUt Mr. Douglas tries to clothe tlic Territories with the 'attributes of sovereignty,' not by 
]iroving (he supremacy of their jurisdiction in any matter or thing whiitsoever, l)ut merely 
by showing that they may be, and some of them have been, authorized to legifilale within 
certain limits, to exercise the right of eminent domain, to lay and collect (axes for territorial 
purposes, to deprive aciti/.en of hfe, libertj/, or properhj, as a punishment foi' ciime, and to 
cmft'e corj)onilionis. All linn is Intc enout/h, hnt it does liy no means follow that the provisional 
government of a Territory is, therefore, a sovereign in any sense of the word." 

So lie surrenders at last. This discussion funrishes a signal example of 
wluit ))C!rsovcraiico can accomplish. It has taken a long time to drive the 
Atiorney (.leneral into the admission that the people of a Territory arc clothed 
with the LA\v-y.Aivixc I'Owkk; with the right " to /er/i.S'/a/fo witliin certain limits;" 
(that is to say, upon "all rigliiful subjects of legishition consistent with the 
Oonstitntioii;") with "the right of eminent domain, to lay and collect taxes 
for territorial purposes, to deprive a citizen ot" lite, liberty, and property as 
a punishment for crime, and to crca.te corporations." 1 am not (piite sure 
that "every half-grown bov in the countrv who has L>-ivcu the usual amount 
of study to the English tongue, or has occasionally looked into a dictionary," 
does know that these povvcrs are all "attributes of sovereignty;" but 1 am 
very coniident that 110 respectable court, jurist, oi- lawyer, "on tiiis side of 
China," (Judge Black alone exce])ted,) ever exposed their ignorance by 
questioning it, much less had the audacity to deny it. Since (lie fad is ad- 
inidecl that the Territories do possess and may rightfully exorcise those ■•'legis- 
lative powers" which are recognized throughout the civilized world as the 
very liighest attributes of sovereignty — tiie power over life, libert.v, and 
jM'operty — I shall not waste tinie in disputing with the Attorney General 
about the vanic by which he chooses to call them. It is sullicicnt i'oi' mv 
i)ui-pose that I. have at last ibrced him into the admission that the law- 
nniking ])ower over ;dl rightful subjects of legislation a])pertaining to life, 
liberty, and property, resides in and may be rightfully exercised by the Ter- 
ritories, subject onl,y to the limitations of the Constitution. 

j'his brings to my jioticc anotlnn' important confession in Judge l>lack's 
rejoinder, intimately coimected with the preceding, which is: That rr is ax 

IXSULT TO TUK A.MKRICAX I'HOPl.K TO SUl'l'OSK THAT TJIH I'KOPLK OF ANY 01-lG AXJZHD 

Tkiuutory ^voui.n abusk the kjcht of sklf-cjovkuxmext if rr WEiui coxcemfu to 

THEM. 

This last confession, taken in eonnoxion with the ])rovious admission of tlie 
l)0wer, removes the last vestige of any snlislantiai objection to tin.! doctrine oi' 
poi)nlar sovereignly in the Territori(;s. Unable to mnke any plausible argu- 
nujut against it in tiieory and upon principle, as explained in Harpers' Mag- 
azine, .judge ]>laek expended all the ])f)wers and (.mei'gies oi" his int(}llect in 
his lii'st pam|)hlet to render the doctrine odious and detcistaltle upon the prc- 
snnjiption of its probable pi-actical results, lie argued tlmt it might result 
in "legislative I'obbery;" that " tlujy may take every kind oi' projierly in 
inQvo ca])rice, or for any purpose of lucre or malice, without ])roC(.'SS of law, 
and without providing for com])ensati()n ;" that they "may order the min('!-s 
to give np every ounce of gold that has been dug at Pike's Peak;" that they 
imiy " license a band of nniranders to despoil the emigrants cross in"- the 
Territory." 

'Hiese were the argumonls employed by the Attorney General, in the begin- 
ning of this controversy, to render the doctrine of popular sovereignty odiiuis 
and detestable in the eyes of all honest men, and to }n-epare the niinds of the 
people for the favorable reception of his new doctrine, that }n-operty in the 
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Territories must be protected under t^io laws of the State whence the owmer 
removed. Very soon, however, the lawyers began to amnso tlteniscives and 
tiie public by exposing the folly and absurdity of the pretence that the terri- 
torial courts could npply the judicial remedies prescribed by the legislature 
of Kentucky or of any other State. Becoming ashamed of his position, Judge 
IHaci; wrote an appendix to his pampidet, in which he declared that while the 
"title which the owner acquired in the State" from whence he removed must 
be restricted in the Territory, "tue ahsurd inference which soine persons iiave 
drawn from it is noL true, that the master also takes with him the JuoiciAT, reme- 
dies wln"ch were rnrnislied him at the place where his title was acquired," and 
that "the respective rights and obligations of the parlies must be protected 
and enforced by the law at. the j^lcice ichere they are t:?iq^po^ed to be 

violated.^' 

By this time it was my turn to reply, v/hen I showed that his doctrine, if 
true, est^lblislled a kicuit without a remedy, and if tlie people of tlio 'I'erritorics 
could not be trusted in the management of tlieir own affairs and in the pro- 
lection of life, liberty, and property, they could not be relied vpon to provide 
the remedies! This reply was made in good faith, and believed to be perti- 
nent to issue and fatal to his position. Instead of receiving it in good 
temper, and obviating the force of it by fair argument, if it were possible for 
him to do so, lie flies into a rage and denies tliat ho "said that an immigrant 
to a T(n-ritory liad a right to his property nnChoid a remedy,''- and that ''it w 
an inmlt to th.e A nier lean people to siippo-'<e that any community can be organized 
uyilliin the limits of our Union ivlio vntl tolerate ^ueh a t'late of thiny^!'' laisten 
to his patriotic indigria.tion a.t ll)o bare suggestion that the people of th.c Terri- 
tories cannot be trusted to guard and protect the rigiits of property and pro- 
vide the remedies: 

"I 'Sever Kiiid, that, an immigrant to a Territory had a right to liis \y:o\->Qxty icilhoul a 
rmcdii ; but I admit that he must h)olc for lii.s remedy to tlse Jaw of liis new domicil. It 
ii-; true that lie takes his life, his limbs, his ri;putation, and liis pro])C'rty, and with them he 
takes nothing hut his naked right tr> keep them and enjoy them. He leaves the judieial 
remedies nf his previous domieil budund him. It is also true, that in a Territory just bt'gin- 
ning to be settled, he may need remedies for the vindication of his rights above all things 
else, fn his nev>- home there may be bands of base marauders, Avitliout eonseienee or the 
fear of (.iisd i)L'fu.o their eyes, who are reiuly to rcjb ;uul murder, and spare nothing that 
man or woman holds dear. Tn such a time it is quite possible to imagine an abolition legis- 
lature whose members owe their seats to Shar[)'s rides and the n.toney of the Emigration 
Aid Society Ycry possibly a legislature so chosen migbt employ itself in pas.sing laws 
unfriendt;/ to the rights of honest men and friendly to the husiness of the rob!)er imd the 
murderer. I concede this, and Mr. Douglas is entitle 1 to all the comfort it affords iiim. 
lint it is an insult to the .-Vmeiican people to suppose, t'jafc any coainiunity can be orgaidzcd 
v/ithin the limits of our Union, wdio will tolenite such a state of things." 

Why did. Judge Black insult the Amcican peo|)lc l\y supposing and as- 
suming that they would do these things if loft free to r(^giilate their own 
internal )x.ility and domestic affairs in their own way? It was deemed a 
m.'cessary (3xpedient in order to render ])opular sovereignty and its advoeates 
odious and detestaiile. Why then did he in the course of the same discus- 
sion turn round and say that it was an insult to the Amei'ican peojile to sup- 
po.sL' that the peoijle of the Tcritories would do those things when allowed 
to regulate their own affairs in their own way? Tin's to(j w;is in turn 
deenu.'d a uecessa^ry expedient in order to avoid the horn of the dilennna 
Hit'.) v/liieh lie liad been faiiay driven, and escaj)e the odium of an allempt 
lo deceive the southern jieople, of wliieh he had been lairiy convicted of ad- 
vocating a ''rigid without a remedy.^' 

To wha,t des}»erale shifts will men resort or be driven when they d^diber- 
ately abandcni prinelph' vq\\ expedien(-y i Xo more striking or humiliating 
illustration of this truth was ever given than this controversy presents. 
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Each change of ground, every shifting of position has been done as an cx- 
})edient to avoid what at tlie time was deemed a worse alternative. The 
ground on which j^lr. Buchanan was elected, that "the people of a 'icrritory, 
like tliosc of a State, shall decide for themselves whether slavery shall or 
shall not exist within their limits/' was changed, and in lieu of it the position 
assumed that "slavery exists in the Territories by virtue of the Constitution," 
as an expedient to obtain the support of certain southern ultras and hre-eaters 
who had always opposed popular sovereignty, on the aupposition that with- 
out such support Mr. Buchanan's administration would be in a minority in 
the two houses of Cong}:ess. Tiie confession that "the Constitution certainly 
docs not establish slavery in the Territories, nor airywhcrc else," was made, 
and the position that slavery may be protected in the Territories under the 
laws of other States assumed, as an expedient'to avoid the necessity of sup- 
porting a congressional slave code. The confession that the people of the 
Tfirritories may exercise legislative powers over all rightful subjects of legis- 
lation pertaining to life, liberty, and property, was made as an expedient to 
avoid the odium of advocating a right without a remedy, by showing that 
the territorial legislatures might lawfully and rightfully pass all lav/s and 
prescribe all judicial remedies necessary i'or the protection of property of 
every description, slavery included. The declaration that it is an insult to 
the American people to snp])ose that the people of the Territories, when left 
free to manage their own affairs in their own way, would 1)0 guilty of "legis- 
lative robbery," would confiscate private property, seize it in mere spite, &c., 
was deemed a necessary expedient for the purpose of proving that the 
people might safely be trusted to I'ui'iiisJi tlie protection and provide the 
remedies without which slaves could not be held and slave property pro- 
tected in the Territories under the laws of other States. 

I sliall not reopen the discussion of the Dred Scott decision, but rest that 
part ol" the case upon a few extracts from a pamphlet recently published by 
tlie lloji. Jxoverdy Johnson, It v/ill be remembered that Mr. Johnson was 
the leading counsel in the argument (on what is sometimes called the 
southern side) of the Dred Scott case, and that his argument became the 
basis upon which the opinion of the court rests. It may be presumed, there- 
fore, that he has some knowledge of the points argued and decided iji that 
case. Although ^[r. Johnson's pamphlet w^as published, circulated, and for 
sale in this city some days before the publication of Judge Black's rejoinder, 
he lias not ventured to take any other notice of it than a scurrilous attack 
in his organ, wheri; he is known to be in the habit of praising himself and 
his own productions, and assailing and belittling his adversaries. 

V\''ith tiiese extracts J'rom ^fr. Johnson's unanswerable argument I shall 
close all 1 have to say for the present in relation to Judge ]5lack: 

"It Las, howovov, been tlioiiglit, anrl this too by gentlemen of inKjnestionablc iibility, 
that the Supreme Coui t, in the case so often referred to, (the Dred Scott case,) has decided 
that such power does not reside in a territorial government. 'J'his, it is submitted, is a 
misconception of tlie decision. The single question before the court in this connexion was, 
whether Congress possesses tlic power to jmjhibit the introduction of slave property into 
a Territory? In ruHng it adversely the court docs not say or intimate that such property 
in a Territory has other safeguards, or that the owner is entitled to any furtlier protection 
in its enjoyment, than exists in regard to other kinds of property. A sentence or two from 
the opinion of the Chief Jtisticc will, it is believed, ^niake this plain." " ^> «■ 

"Tiiia being obviously the doctrine of the court, it necessarily follows that whatever a 
constitutional government can do in regard to any other kind of property, it can do in 
regard to this. If any other kind nuiy jio excluded, this may be excluded ; if any other 
kind may bo more or less or not at all protected by legislation, the same is true as to this. 
If any otlier, after its legal introduction, can be, ui)on public grounds, excluded or abol- 
ished, it is also the case as to this. It is but sameness, indentity of title, and protection, 
which the court maintains, not inferior or paramount — that all stand on the same footing, 
liable alike to the same restrictions and limitations, and entitled to the same guarantees. 
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What is there in this species of property to exempt it from territorial legislative poWtJV? 
What is there to make it the peculiar and single duty of such a power to legislate for its 
admission or protection? If it bo but property, and, as such, only embraced by constitu- 
tional guarantees, it must sliare the condition of all oiiier property, and, therefore, be sub- 
ject to the legislative power. It' this is not true, the territorial State would be almost 
without laws — be one of nature. Tlie peace and prosperity of the people depend upon huvs 
delining and regulating property. Without sucli a power property itself would be in a 
great degree out of the pale of protection. But if the power exists, it must depend upon 
those who possess it; how they will, in any particular case, exert it, or whether they will 
c.Kcit it at all. These must rest with their inteliigence and sense of duty ; Congress has no 
power but to reeogni/.e the territorial government, a power Avhich is theirs for the same 
reason that proves tiie power in the lirst instaiice to create it. Nor can it be properly said 
that the authority thus contended for exists upon the assum)>tion that sovereignty 'resides 
with s\ich a people," If by sovereignty is liere meant an absolute and paramount power 
over all otlier power, it certainly is not po:-sessed. l^>ufc if it is used in a restricted sense, as 
involving only the pov/er to do the things supposed, wlien legislative power is granted to 
them in relation to their own internal concerns, subject to the prohi!)ition to be found in 
the Constitution, and which, in the language of the court in another passage oCtlie opinion, 
in some instances 'it would be more advisable to commit' to them, as being the most 
'competent to determine what was best for their own interests,' then certairdy such 
sovereignty is theirs. And this, and this only, is the sovereignty contended for by Judge 
Douglas in his article in Harper." " '"^ '"^ 

" As has been seen, this doctrine is not only not inconsistent with the opinion of the 
Supreme Court, but maintnined by its principles." 

Tnriiiiip; JVoin Judge Black to Dr. Gwin, it is biit vcspcctrul to say a lew 
■words upon his letter, wliicli illuim'riated tlio colnirnis of tlic central organ 
of my assailants the day previous to Judge Black's rejoinder. The identity 
of language, tlioiight, and style, wliich ijervades tlie two productions, Avliilo 
rejecting the idea that tliey could have been written with the same pen, fur- 
nishes conclusive evidence that u'l-eat men will think alike when in the same 
pen. For example — - 

Dr. Gwiu says : 

"77(6 difference uetwekn Mr. Dougl.vs and tiik Democjiatig i-artv, sustained by this 
decision of the Supreme Court of the United States, is (his," &c., &c. 

Judge Black says: 

" tchde dispute (as far as it is a doctrinal dispute) hktwekn Mr. Douglas axd the Demo- 
CKATio PAKTY ^ics subsUiiiHalli/ in these tico projjosiiions," Sic, &c. 

This coincidence^ witliout wearying the reader with other examples, will 
sulUcc to show the unity of ])ur|)ose and harmony of design v/ith which my 
assailants pursue me. To separate "Mr. Douglas'' from the "Deniocratic 
paj-ty" seems to he the patriotic end to which they aU'aim. They may as 
well make up their minds to Itelieve, if they have not already been convinced 
of the fact by the bitt(U' ex[)erience of the last two years, thiit Ihc Ihinrj can- 
not be done. I gave them notice, at the initial point of tliis crusade, that Jio 
man or set of Juen on earth, sayc one, couirl separate me from the Demo- 
cratic l>arty; and as 1 was that one, iiud the <.tnly one who luid the power, I 
did not intend to do it myself nor permit it to be done by others ! 



NOTE BY JUDGE DOUGLAS, 



Wasuikgtox, Novevxher 16, 1859. 

Oti Monday, November 7, I devoted the greater portion of ray time, as I had done for 
tlie two or three preceding days, to preparing a rejoinder to that of Judge Blacli, tiicu 
just published. During that time I had been suft'ering intensely with inilanimatory 
rheumatism, whicli had confined me to my couch and rendered me incapable of moving. 
Suddenly, however, my disease changed into a regular attack of bilious fever, tVom which 
moment I liavc not been able to -write a line or to read or revise a -word I hiid previously 
written. Being now satisfied, after tlie lapse of ten days, tliat I will not be able witlnu a 
reasonable period to complete my rejoinder, I have determined to authorize my friend, 
Mr. Sheridan, to publish the foregoing nnrmishcd pages, without revision, alteration, or 
tlie omission of a word. 

I had particularly desired to refer to the record in tlie case of Chase's amendment for 
the purpose of showing conclusively that, if Dr. Gwin had published the entire record, 
instead of omitting half of it, he would have conveyed to the public an impression directly 
the reverse of that he attempted to produce by publishing one-half and suppressing the 
other. In regard to the amendment of l\Ir. Trumlndl, cited also by Dr. Gwin, the same 
proposition is true, and would liave been proven by the record. I am too feebh',, however, 
to add more. Here let the controversy close for the present, and perhaps forever. 



